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FATCA 

Dear Mr Yung 

I have read the response from the Chair of the French data protection authority (CNIL) to your lettre 

concerning the EDPB Statement 4/2021 concerning the transfer of personal data from the EU to third 

countries, notably in the context of automatic exchange of information. 

The response from the Chair of the CNIL is, to put it mildly, unacceptable. 

1. The response refers solely to the decision from the French Conseil d'Etat of July 2019 

concerning an appeal from the Association of Accidental Americans. 

2. The Chair of the CNIL omitted to mention any relevant developments since that date. 

2.1 She omitted to mention the judgment of 16 July 2020 by the CJUE (the Court of 

Justice of the European Union) in the Schrems II case by which the Court declared 

the transfer of personal data from the EU to the US to be illegal because of the 

absence of an adequate level of data protection in the US and gaps in the legal 

protection of such data resulting from the interference from US intelligence services. 

2.2. She also ignored the internal documents from the European Commission that were 

presented before the European Parliament on 10 November 2020 in the presence 

of a representative of the CNIL.   

2.3 Those internal documents (which were not known to the Conseil d'Etat in 2019) 

show that – before the conclusion of the conclusion of the FATCA agreement 

between France and the US in 2013 – the European Commission raised 'worrying 

concerns' about the repercussions of FATCA for individuals' fundamental rights to 

privacy and data protection guaranteed under EU law.  

2.4 As regards the "requirement for adequate safeguards in the receiving country to 

guarantee a protection essentially equivalent to that guaranteed within the 

European Union" which is at the core of the Schrems II judgment, the internal 

documents from the European Commission include a note prepared by the tax 

department of the Commission (Taxud) on 28 November 2011 which came to the 

following conclusion: 

"Our data protection experts, following their examination of the US reply, believe that 

the US data protection rules do not offer the same standard of protection as EU data 

protection laws". 
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https://www.linkedin.com/feed/update/urn:li:activity:6811693343207247872/
https://edpb.europa.eu/system/files/2021-04/edpb_statement042021_international_agreements_including_transfers_en.pdf
https://www.legifrance.gouv.fr/ceta/id/CETATEXT000038801233
https://curia.europa.eu/juris/liste.jsf?num=C-311/18
https://www.mishcon.com/upload/files/10%20Nov%20to%20PETI_EDBP_COM%20re%20PETI%20Hearing__.PDF


   

 

 

2.5 La Chair of the CNIL also omitted to mention the resolution adopted on 10 May 

2021 by the European Parliament  which is openly critical of the European 

Commission and the national data protection authorities in relation to FATCA.  As 

regards the national data protection authorities, the European Parliament said what 

follows: 

"The European Parliament is concerned about the insufficient level of enforcement of 

the GDPR, particularly in the area of international transfers; expresses concerns at the 

lack of prioritisation and overall scrutiny by national supervisory authorities with regard 

to personal data transfers to third countries, despite the significant CJEU case law 

developments over the past five years; deplores the absence of meaningful decisions and 

corrective measures in this regard" 

2.6 Turning to the European Commission, the European Parliament had this to say: 

"The European Parliament deplores that the Commission put the relations with the US 

before the interests of EU citizens, and that the Commission thereby left the task of 

defending EU law to individual citizens." 

3. By forgetting to mention these developments in her response to a Senator of the Republic, 

the Chair of the CNIL displayed the same level of political opportunism of the European 

Commission and an abject lack of independence towards the executive branch that concluded 

a FATCA agreement with the US notwithstanding and against the negative opinion expressed 

by the predecessor of the EDPB (the Article 29 Data Protection Working Party) in an opinion 

dated 21 June 2012 to the Commission: 

"FATCA doit être mutuellement reconnu comme nécessaire du point de vue de l'UE…Un 

transfert massif et le filtrage de toutes données n'est pas le meilleur moyen d'atteindre un tel 

objectif. Par conséquent, des mesures plus sélectives et moins larges devraient être envisagées 

afin de respecter la vie privée des citoyens respectueux de la loi." 

"FATCA must be mutually recognised as necessary from an EU perspective... A bulk transfer 

and the screening of all these data is not the best way to achieve such a goal. Therefore more 

selective, less broad measures should be considered in order to respect the privacy of law-

abiding citizens, particularly; an examination of alternative, less privacy-intrusive means must 

to be carried out to demonstrate FATCA’s necessity." 

4. But it goes further than that.  By her approach the current Chair of the CNIL seeks to 

demolish the courageous work of her predecessor, Isabelle Falque-Pierrotin, who as Chair of 

the CNIL and the WP20 wrote a letter dated 12 December 2016 to the European 

Commission that contained the following admonishing words: 

"Significant and more recent case law from the European Court of Justice has made it even 

more urgent to ensure that transfers of data from the EU to third countries are accompanied 

by appropriate data protection safeguards and emphasized the role of data protection 

authorities in the supervision of such data transfers. 

Against this background, the WP29 wishes to reiterate its strong concerns regarding the 

repercussions on fundamental rights of mechanisms entailing major data processing and 

exchange operations…" 

 

 

https://www.europarl.europa.eu/doceo/document/TA-9-2021-0256_EN.pdf
https://www.europarl.europa.eu/doceo/document/TA-9-2021-0256_EN.pdf
https://ec.europa.eu/justice/article-29/documentation/other-document/files/2012/20120621_letter_to_taxud_fatca_en.pdf
https://ec.europa.eu/justice/article-29/documentation/other-document/files/2012/20120621_letter_to_taxud_fatca_en.pdf
https://ec.europa.eu/justice/article-29/structure/chairman/index_en.htm
https://irp-cdn.multiscreensite.com/1466b666/files/uploaded/Letter%20of%20theChair%20of%20the%20ART29WP_OECD.pdf


   

 

 

 

5. As regards the powers of the CNIL, the European Court of Justice confirmed last week the 

power of national data protection authority to bring infringements of that regulation to the 

attention of the judicial authorities and, where appropriate, to initiate or engage otherwise in 

legal proceedings.  The CJEU also stressed the requirement of independence of national data 

protection authorities in the first judgment dated 6 October 2015 in the Schrems saga 

concerning the transfer of personal data to the US: 

"The establishment in Member States of supervisory authorities, exercising their functions with 

complete independence, is an essential component of the protection of individuals with regard 

to the processing of personal data. 

To this end, the national supervisory authorities have a wide range of powers,…in particular, 

investigative powers… and effective powers of intervention, such as that of imposing a 

temporary or definitive ban on processing of data, and the power to engage in legal 

proceedings." 

Against this backdrop, I do hope that you will take up this matter with the Chair of the CNIL and ask 

her to clarify the reason for the omissions contained in her response to you and also remind her the 

need for the CNIL to discharge its duty of independence and exercise its supervisory powers in line 

with the existing case law. 

For additional information concerning our data protection campaign, I would refer you to our 

correspondence with the CNIL, the EDPB and the European Parliament that is available online. 

Best regards, 

 

Filippo Noseda 

Partner 

 
Direct Tel: +44 20 3321 7980  

Direct Fax: +44 20 3761 1846  
E-mail: filippo.noseda@mishcon.com 
 
 

 
 
 

Annex:  letter dated 16 June 2021 from Ms Marie-Laure Denis (CNIL Chair) to Senator Yung 
  

https://curia.europa.eu/jcms/upload/docs/application/pdf/2021-06/cp210103en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A62014CJ0362
https://www.mishcon.com/news/correspondence
mailto:filippo.noseda@mishcon.com


   

 

 

 
 

 



   

 

 

 


